
CHAPTER 4 

DEVELOPMENTS RELATED TO BANKING LEGISLATION 

ensure that the legal frame- 
work remains relevant and 
current 

One Of the main functions of the Bank SUpePkiOn Department is to ensure that the legal 
framework in terms of which banking institutions and banking groups in South Africa are 
regulated and supervised remains relevant and current. As one of the key players in the 
risk-management process of banks, the Department can fulfil its responsibility in that regard 
only if it ensures that the banking legal framework remains in line with international regulato- 
ry and market developments. The Department, therefore, has to review and amend the 
banking legislation on an ongoing basis. 

two-pronged approach As part of the process of ensuring that the banking legal framework in South Africa remains 
relevant and of contributing to international financial-sector stability, the Bank Supervision 
Department has adopted a two-pronged approach. The Department, firstly, will continue 
its dialogue with the banking industry, the supervisory community and other interested par- 
ties and, secondly, will continue to participate in international forums responsible for reform- 
ing and enhancing the international financial architecture. 

This chapter provides a brief overview of the most important recent amendments to the 
banking legislation in South Africa, as well as regulatory developments relating to competi- 
tion issues in the banking sector, preference-share structures and securitisation. 

AMENDMENTS TO THE BANKS ACT, 1990 

amendments were promul- 
gated on 18 October 2000 

The proposed amendments to the Banks Act, 1990 (Act No. 94 of 1990), were described 
in some detail in the 1998 and 1999 Annual Reports. After having undergone the neces- 
sary approval process, these amendments were promulgated as the Banks Amendment 
Act, 2000 (Act No. 36 of 2000), under Government Notice No. 1024, in Government 
Gazette No. 21 663 on 18 October 2000. The amendments became effective on that date, 
thereby amending the Banks Act as from that date. 

The aim of the most important amendments to the Banks Act may be summarised as being 
to: 

most important amend- A 
ments 

Insert definitions of certain new expressions and to amend certain of the existing def- 
initions. 

A Provide for the designation of more than one Deputy Registrar of Banks, but no more 
than four. 

A Replace the process of appeal against decisions of the Registrar of Banks with a 
process of review. 

A Make further provisions regarding the use of names by a bank or by a local branch of 
a foreign banking institution. 

A Prohibit the appointment of, firstly, an employee of a bank as chairperson of the audit 
committee of that bank and, secondly, the chairperson of the board of directors of a 
bank as a member of the audit committee of that bank. 

A Do away with the process of judicial management of a bank that is in financial difficult- 
ies and, instead, to regulate the process of curatorship of such a bank more compre- 
hensively. 
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A 

A 

Regulate the conducting of a due diligence audit of the financial condition of a bank. 

Increase, and further to regulate the making of regulations with regard to the minimum 
capital and unimpaired reserve funds that a bank, including a bank of which the busi- 
ness includes or jcmsists solely of trading in financial instruments, is required to main- 
tain. 

A Charge the cminbihg company in a banking group with the responsibility of ensuring 
the maintenameata certain aggregate of the respective amounts of minimum capital 
and reserve f W 9 h a t  the respective entities constituting such a banking group are 
required to mahkain. 

A Extend the R@i$&~r’s discretion to exempt a bank from the prohibition on the pledg- 
ing or encumbe&g:of its liquid assets. 

A Introduce furkMsafeguards in respect of large exposures constituting credit risks to 
banks and alsoJa apply such safeguards to controlling companies, local branches of 
foreign banking e u t i o n s  and foreign branches of local banks. 

A Create and primmibe penalties for certain further offences. 

A Provide for incid-1 matters. 

AMENDMENTS ITITHE REGULATIONS RELATING TO BANKS 

amended Regulations 
effective 1 Janualy 2001 

In its 1999 Annual Report, the Bank Supervision Department reported comprehensively on 
the most important pmposed amendments to the Regulations relating to Banks. Initially, 
the planned implemmtztion date of the amended Regulations was 1 July 2000, but this 
date had to be postponed for various reasons. The amended Regulations were published 
under Government Notbe No. R 11 12, in Government Gazette No. 21 726 on 8 November 
2000, with an effective date of 1 January 2001. 

As reported in the 1999Annual Report, the most important amendments to the Regulations 
relate to: 

most important m e n d -  A 
ments 

A 

A 

A 

A 

A 

A 

A 

A 

Making a clear distinction between the trading and the banking activities of banks in 
the statutory returns. 

Quantitative supervision of banking groups, in that banks now regularly have to report 
consolidated information on group capital adequacy, group large exposures, intra- 
group exposures and group currency risk. 

Requiring the approval of the Registrar of Banks for certain large exposures, in order 
to comply fully with the Core Principles for Effective Banking Supervision. 

Introduction of a provisioning matrix in respect of credit risk, through explicit, mandat- 
ory loan-classification and provisioning rules. 

Enhancement of corporate governance in banks, including the mandatory appoint- 
ment of a compliance officer by a bank. 

Disclosure of timely information in financial reports and other disclosures to the public. 

Limit on the net effective open position of banks and branches of foreign banks. 

Further reporting requirements for external auditors of banks. 

Making a clear distinction between various types of derivative instrument in statutory 
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regulatory risk defined 

reporting by banks. 

A 

A 

Intervals at which banks have to submit risk-based returns. 

Calculation of averages, in that average daily balances are now the rule, and month- 
end positions are the exception. 

Compliance function in a bank 

The compliance officer of a bank or banking group is primarily responsible for ensuring that 
the bank or banking group continuously manages its regulatory risk. This risk may be 
defined as the risk that the bank or the banking group does not comply with the applicable 
laws and regulations, or supervisory requirements. As previously reported, the Bank 
Supervision Department included a regulation on the compliance function in banks in the 
amended Regulations relating to Banks, in order to establish minimum compliance stand- 
ards in the South African banking sector. 

Because of the importance of establishing a compliance culture in the banking sector and 
in order to promote constructive dialogue on compliance amongst key players in the South 
African banking industry, the Bank Supervision Department hosted a workshop on the 
compliance function in a bank during October 2000. Topics that were discussed at the 
workshop included: 

topics discussed at work- A 
shop 

Compliance perspective in a changing regulatory and supervisory environment. 

A 

A 

Compliance from a corporate-governance perspective. 

Structural perspective on the compliance function in the risk-management framework. 

A Compliance-policy and -procedure development. 

A 
The requirements of the regulation on the compliance function support the overall objective 
of the Regulations, namely, to ensure effective risk management in banks and in banking 
groups. Furthermore, the provisions of this regulation do not derogate from those general 
provisions of the Banks Act that place the primary responsibility for compliance with the 
provisions of the Act and the Regulations on directors and executive officers. 

Compliance function from a legal perspective. 

The Department believes that compliance officers will play an increasingly important role in 
promoting a compliance culture in banks and banking groups. In the Department’s opin- 
ion, however, the compliance officer of a bank or banking group will be able to succeed in 
discharging the important responsibility of ensuring continued compliance with legal and 
supervisory requirements only if such an officer, amongst other things: 

prerequisites for success of A 

A 

Is part of the risk-management framework in the bank or banking group. 

Is independent, but not isolated. 
compliance officer 

A Has direct access to and demonstrable support from the chief executive officer. 

A Establishes a line of communication to line management, in order continuously to 
monitor compliance with legal and supervisory requirements. 

Has sufficient staff of the correct quality. A 

A Reports any non-compliance timeously to the bank’s chief executive officer, board of 
directors and audit committee. 
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BANKING MERGERS AND ACQUISITIONS 

regulatory issues 

The 1999 Annual Report contained a concise discussion of the regulatory process with 
regard to banking mergers and acquisitions. The regulatory issues can be summarised as 
follows: 

A 

A 

A 

A 

A 

A 

A 

In terms of the provisions of the Banks Act, 1990, the Registrar of Banks and the 
Minister of Finance have sole jurisdiction over the regulation of share acquisitions in 
banks and banking mergers. 

Section 37(2)(a) of the Banks Act provides that the permission of the Registrar of 
Banks is required for share acquisitions in banks and bank controlling companies 
when a proposed shareholding exceeds the thresholds of 15 per cent and 24 per 
cent. The permission of the Minister of Finance, through the Registrar, is required 
when a proposed shareholding exceeds the thresholds of 49 per cent and 74 per 
cent. 

Section 37(2)(b) of the Banks Act provides that the above-mentioned permissions 
shall be granted only after consultation with the Competition Commission. 

Section 54 of the Banks Act provides that no compromise or arrangement referred to 
in Chapter XI1 of the Companies Act, 1973, that involves a bank, and no arrangement 
for the transfer of all or part of the assets and liabilities of a bank to another person, 
shall have legal force unless the consent of the Minister of Finance, conveyed in writ- 
ing through the Registrar of Banks, has been obtained beforehand. 

Section 54 of the Banks Act, however, does not contain any provision requiring con- 
sultation with the Competition Commission regarding the transactions contemplated 
in section 54. 

The Competition Act, 1998 (Act No. 89 of 1998), came into force on 1 September 
1999 and, amongst other provisions, created an institutional framework for the regula- 
tion of mergers and the prevention of anti-competitive behaviour. 

Although the Competition Act applies to all economic activity within the Republic of 
South Africa, section 3(l)(d) provides that the Act does not apply to “. .. acts subject to 
or authorised by public regulation”. 

The Bank Supervision Department’s position on the regulatory process and functions of 
both the Department and the Competition Commission with regard to banking mergers 
was echoed in the judgement by Coetzee, J in the High Court of South Africa (Transvaal 
Provincial Division) in the matter between Standard Bank Investment CorDoration Limited 
and The Competition Commission and ten others. This judgement was also upheld by the 
Supreme Court of Appeal of South Africa, which held, amongst other things, that the provi- 
sions of section 3(l)(d) of the Competition Act precluded the Competition Commission from 
having jurisdiction over share acquisitions in banks and banking mergers and that these 
areas were within the sole regulatory jurisdiction of the Registrar of Banks and the Minister 
of Finance. 

amendments to the Com- 
petition Act 

During 2000, however, the Department of Trade and Industry effected certain amendments 
to the Competition Act. These amendments were promulgated by Parliament during 2000, 
but will become effective only during 2001. The relevant amendments include the deletion 
of section 3(l)(d) of the Competition Act and the inclusion of section 3(1A), which provides 
as follows: 

“(a) In so far as this Act applies to an industry, or sector of an industry, that is subject to 
the jurisdiction of another regulatory authority, which authority has jurisdiction in 
respect of conduct regulated in terms of Chapter 2 or 3 of this Act, this Act must be 
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construed as establishing concurrent jurisdiction in respect of that conduct. 

concurrent jurisdiction (b) The manner in which the concurrent jurisdiction is exercised in terms of this Act and 
any other public regulation, must be managed, to the extent possible, in accordance 
with any applicable agreement concluded in terms of sections 21 (l)(h) and 82(1) and 
(2). " 

This amendment establishes the Competition Commission's concurrent jurisdiction with the 
Registrar of Banks and the Minister of Finance in relation to banking mergers. Section 18 
of the Competition Act, however, provides for a special dispensation with regard to banking 
mergers, as follows: 

special dispensation 

concerns 

"(2) Despite anything to the contrary in this Act, the Competition Commission may not 
make a decision in terms of section 13(5)(b) or 14(1)(b), and the Competition Tribunal 
may not make an order in terms of section 16(2), if the 

(a) merger constitutes- I 
(i) 

(io 
an acquisition of shares for which permission is required in terms of sec- 
tion 37 of the Banks Act, 1990 (Act No. 94 of 1990); or 
a transaction for which consent is required in terms of section 54 of the 
Banks Act, 1990 (Act No. 94 of 1990); and 

(b) Minister of Finance has, in the prescribed manner, issued a notice to the 
Commissioner speciving the names of the parties to the merger and certifying 
that- 
(i) 
(io 

the merger is a merger contemplated in paragraph (a)(i) or (it); and 
it is in the public interest that the merger is subject to the jurisdiction of the 
Banks Act, 1990 (Act No. 94 of 1990), only. 

I 
(3) 
Finance has issued a certificate contemplated in subsection (2). " 

Sections 13(6) and 14(2) do not apply to a merger in respect of which the Minister ot 

The Bank Supervision Department has serious concerns about the effect that the amend- 
ments to the Competition Act might have on the banking industry and the ability of the 
Department to regulate banks and supervise systemic-risk and financial-stability issues 
effectively . 

The amendments to the Competition Act will result in the Competition Commission effect- 
ively having concurrent jurisdiction with the Registrar of Banks (and the Minister of Finance) 
in respect of the acquisition of shares in banks and banking mergers in cases in which the 
Minister of Finance does not issue a notice in terms of section 18(2) of the Competition Act. 

potential uncertainty In the view of the Bank Supervision Department, concurrent jurisdiction with the 
Competition Commission on matters affecting the banking industry might lead to uncertain- 
ty. Share acquisitions and banking mergers are more often than not effected in order to 
assist an ailing bank and are therefore effected in the interest of banking stability. These 
stability considerations may not be the same as the public-interest determination that the 
Competition Commission has to make. It would appear to be international best practice for 
banking-stability issues to be regarded as more important than competition issues, a view 
that the Department supports, particularly in view of the increasing importance being 
accorded to stability issues worldwide. 

potential problem when there A further potential problem with regard to concurrent jurisdiction with the Competition 
is disagreement Commission is the determination of what the position would be when there is disagreement 

about a particular application. It is clear that the Competition Act does not make provision 
for such an eventuality and does not contain provisions to address a potential deadlock 
situation. A deadlock in respect of an application would cause undue uncertainty in an 
industry in which certainty is of paramount importance from both a stability and a public- 
interest perspective. The issue of the Competition Commission having concurrent jurisdic- 

I 
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likely negative conse- 
quences 

contravention of the Banks 
Act 

provisions of Banks Act 
Circular 10/2000 

lack of a market in corpor- 
ate debt 

tion also begs the question what the purpose would be of the consultation process pre- 
scribed by section 37(2)(b) of the Banks Act. 

As explained above, the amendments to the Competition Act afford the Minister of Finance 
the power to exclude the Competition Commission’s jurisdiction by issuing a notice. On 
the one hand, the issuing of such a notice would effectively disregard competition issues 
altogether, and, on the other hand, it would afford the Minister sole discretion in matters 
relating to banks. This could be viewed as direct political interference in banking matters 
and could lead to litigation against the Minister. Public disclosure of such a fact, in the form 
of a notice by the Minister, is very likely to have negative consequences for the banks con- 
cerned and/or the merger transaction itself. 

Section 3(1A)(b) of the Competition Act provides for the details of the envisaged concurrent 
jurisdiction to be addressed by means of an agreement. The Bank Supervision Department 
is not convinced that such an agreement would remove all of its concerns, or that such an 
agreement would deter market participants from practising regulatory arbitrage. 

PREFERENCE-SHARE INVESTMENT STRUCTURES 

An extremely important function of the Registrar of Banks is to enforce the provisions of the 
Banks Act, 1990, in order to ensure that “the business of a bank”, as contemplated in the 
Act, is conducted only by entities that are either registered as banks in terms of the Act or 
exempted from the provisions of the Act under certain strict conditions. 

The Bank Supervision Department became aware that several entities, including trusts, 
were conducting “the business of a bank” by means of preference-share structures without 
being registered as a bank in terms of the Banks Act. These preference-share structures 
were being operated by both the banking and non-banking sectors, through subsidiaries 
and trusts. The pooling of funds or the provision of a guarantee in respect of the prefer- 
ence shares acquired through such entities is deemed to be “the business of a bank”. 
Such activities are therefore in contravention of the Banks Act if the entities are not regis- 
tered as a bank. 

On 29 November 2000, the Department, therefore, issued a circular on preference-share 
investment schemes. The new circular has to be read in conjunction with a circular issued 
in July 1999, Banks Act Circular 6/99, which had referred only to preference-share trust 
schemes. 

In terms of the provisions of Banks Act Circular 10/2000, any preference-share structure 
conducting “the business of a bank” has to be either registered as a bank in terms of the 
Banks Act, or reflected on the consolidated balance sheet of a bank. As from 1 December 
2000, existing entities not willing or able to comply with these provisions will be granted a 
phasing-out period within which to cease operating. Thereafter, such entities have to be 
either liquidated or brought onto the consolidated balance sheet of a bank. The Registrar 
of Banks will determine this phasing-out period on a case-by-case basis. 

All new preference-share structures established after 1 December 2000, however, will be in 
contravention of the provisions of Banks Act Circular 10/2000 and the Banks Act, 1990, 
and will be dealt with in an appropriate manner. 

REGULATION OF ASSET SECURITISATION 

Currently, a major topic of discussion is the lack of a market in corporate debt in the South 
African capital market. This should be seen in the context of changes that have occurred in 
the domestic bond market during the past 20 years. Because of a structural obstacle relat- 
ing to prescribed investments for insurance companies and other wholesale investors, 
including banks, the market in public-sector debt remained illiquid and undeveloped until 
the mid-1 980s. 
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Since real interest rates were negative during the 1980s, there was a general exodus from 
fixed-interest investments, in search of positive real returns in the equity market, after the 
abolition of prescribed investments. Because of the rapid growth in the real stock of 
Government debt in the early 1990s, and because investors regarded marketability as 
increasingly important, however, investors had little appetite for yield-enhanced corporate 
paper. 

Commercial Paper Notice 
restrictions 

Government Notice NO. 21 72, published in Government Gazette No. 161 67 on 14 
December 1994 and generally referred to as the Commercial Paper Notice, placed restric- 
tions on the issuing of corporate debt. These restrictions included that only listed com- 
panies or those holding net assets in excess of R1OO million could issue paper that was not 
listed, and that no market could be made in unlisted commercial paper that had a term of 
more than five years. Although the Bond Exchange of South Africa, which had been 
licensed in 1996 and which was then called the Bond Market Exchange, provided an 
exchange for the listing of bonds, few corporate bonds were listed. 

Despite the lack of a liquid and well-established corporate-debt market, substantial 
amounts of corporate funding were raised outside the banking sector. Investor demand, 
however, was largely restricted to demand from life-insurance companies with annuity liabil- 
ities. I 
The explosive growth in credit derivatives and concerns about credit risk, as reflected in the 
proposed amendments to the 1988 Capital Accord published by the Basel Committee on 
Banking Supervision, had an impact on the South African market. In the year under 
review, five corporate bonds were listed by South African institutions. 

Interest in investing in credit-related instruments has also grown since the issuing of 
Government debt has slowed and as fund management has shifted away from a simple, 
balanced mandate to a greater degree of specialisation in style. The rapid growth in the 
pools of funds in money-market unit trusts has also increased the demand for short-dated 
credit-linked notes and deposits. 

credit risk 

Securitisation Notice 
restrictions 

In line with international trends, local banks have also responded to changes in the ex- 
pectations of securities analysts by becoming more focused on return on capital than on 
growth in assets. A further factor that is influencing the market in credit is the concentration 
of credit risk in the banking sector. Because of the importance of correlations in the man- 
agement of a portfolio of credit risks, a larger pool of funding for credit exposures leads to 
greater stability of the domestic financial market in general. 

In South Africa, asset securitisation is currently regulated by two pieces of subordinate le- 
gislation, namely, Government Notice No. 153, published in Government Gazette No. 
13723 on 3 January 1992 and generally referred to as the Securitization Notice, and the 
above-mentioned Commercial Paper Notice enacted in 1994. These notices exclude asset 
securitisation and the issuing of commercial paper from the definition of “the business of a 
bank” in the Banks Act, 1990, subject to somewhat restrictive conditions. Consequently, 
asset securitisation and the issuing of commercial paper fall within the ambit of responsibili- 
ties of the South African banking regulator. This restrictive approach adequately addressed 
the monetary-policy and regulatory concerns prevailing during the early 1990s, namely, that 
the uncontrolled development of asset securitisation could harm a small open economy as 
a result of unrestrained disintermediation of the banking sector. 

out of kilter with internation- 
al standards 

Furthermore, the South African legislation governing asset securitisation, although appropri- 
ate at the time, appears to have moved out of kilter with international standards. It would 
appear, for example, that the securitisation of non-bank assets is not allowed when it is not 
effected by way of a bank’s balance sheet. Furthermore, the legislation restricts an origin- 
ating bank from providing a securitisation scheme with credit enhancements, liquidity facili- 
ties, underwriting and guarantee facilities. I 

79 



combined regulatory 
regime 

It is envisaged that the current approach will be replaced by a combined regulatory regime. 
This regime will not constrain certain activities merely because of prudential considerations, 
which are aimed primarily at ensuring the financial soundness of financial institutions and 
the financial system. The accepted international approach is that the same regulatory 
objectives can be achieved through market-conduct regulation, which is aimed primarily at 
the protection of investors through adequate disclosure. An approach of sufficient disclos- 
ure of the relevant risks enables the investor to decide whether these risks have been 
addressed sufficiently. 

The application of this international approach has been studied in depth. It is envisaged 
that the Securitisation Notice will be amended in order to incorporate these principles. 
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