
legal framework remains 
Ellwant and current 

Government stock of all 
maturities 

dedging of instruments 

shortcomings have to be 
addressed 

monitoring developments 

ire amendments to 
In 70 

CHAPTER 4 

I DEVELOPMENTS RELATED TO BANKING LEGISLATIO 
I 

i 
One of the main functions of the Bank Supervision Department is to ensure that the legal 
framework in terms of which banking institutions and banking groups are regulated and 
supervised remains relevant and current. In order to ensure that the Banks Act, 1990, and 
the Regulations thereto remain in line with the latest national and international develop- 
ments and standards, the Department has to review and amend the legislation regularly. 
This chapter provides a brief overview of the most important envisaged amendments to the 
banking legislation. An overview of the reform of the Bills of Exchange Act, 1964, is also 
given. 

ENVISAGED AMENDMENTS TO THE BANKS ACT, 1990 
I 

The most important envisaged amendments to the Banks Act are the following: 

Definition of “liquid asset” 

The South African Reserve Bank (SARB) is currently accepting a wider range of instruments 
as security against accommodation through the “discount window” than the instruments 
included in the definition of liquid assets in section 1 of the Banks Act. For example, the 
SARB now accepts Government stock of all maturities as security against accommodation, 
whereas only Government stock with a maturity of up to three years qualifies as liquid 
assets in terms of the Banks Act. As envisaged in the 1997 Annual Report, it has therefore 
become necessary to amend the current definition of liquid assets. 

Liquid assets a s  security for intraday loans 

As explained in Chapter 2 of this report, the new settlement system allows a bank to use a 
number of funding options for its settlement account. The Bank Supervision Department, 
therefore, proposes that the Banks Act provide for the pledging of instruments that qualify 
as liquid assets in terms of the Act as security against intraday accommodation. The prin- 
ciple that only instruments not pledged or otherwise encumbered qualify as liquid assets 
will, however, be retained in respect of the close of business on any business day. 

I 
Appeal procedure 

As previously reported, certain shortcomings in the current appeal procedure in terms of 
section 9 of the Banks Act have to be addressed. It may also be necessary to review the 
composition of the appeal board, as well as the prescribed time intervals during appeal 
hearings. 

Directors of banks and controlling companies 

The Department is continuously monitoring developments in the field of corporate govern- 
ance relating to the roles and responsibilities of directors. The objective is to ensure that 
the provisions of the Banks Act pertaining to directors are reviewed and amended in ac- 
cordance with international standards and practice. 

Capital 

The implementation of capital requirements in respect of banks’ trading activities, reported 
in Chapter 2 of this report, and the simultaneous introduction of tertiary capital require 
amendments to section 70 of the Banks Act. 



Impairments against capital 

The Department intends to delete impairments from the Banks Act and to incorporate 
them into the Regulations. Currently, both the Act and the Regulations contain separate 
impairment items, a situation that leads to confusion. 

delete impairments from 
the Banks Act Consolidated capital adequacy 

As indicated in Chapter 2, consolidated supervision is becoming of increasing importance 
for bank regulators. In many cases, the Bank Supervision Department will in future be 
required to act as the lead regulator for certain financial conglomerates. In order for the 
Department to exercise its responsibilities in this regard effectively, section 70 of the Banks 
Act should as a minimum make provision for the Registrar to direct a bank, a controlling 
company or entities in a banking group to maintain: 

section 70 should make 
provision for 

PROPOSED AMENDMENTS TO THE REGULATIONS RELATING TO 
BANKS 

During the year under review, the Bank Supervision Department invited banking institu- 
tions, banking groups and other interested key players to submit proposed changes to and 
comments on the current Regulations. Based on the proposals and comments received, 
the Department has drafted amendments to the Regulations, which will be discussed with 
the parties concerned early in 1999, before being implemented. 

Banks’ trading activities 

Following a comprehensive process of discussion and consultation between the Bank 
Supervision Department and banks since January 1996, the Department published the 
Regulations relating to Capital-adequacy Requirements (“CAR”) for Banks’ Trading 
Activities in Financial Instruments, as well as relevant amendments to the Regulations relat- 
ing to Banks, on 21 August 1998. As reported in Chapter 2, these regulations became 
effective on 1 October 1998. It has now become necessary to incorporate the provisions 
of the CAR Regulations into the risk returns submitted to the Department by banks. 

incorporate provisions of 
CAR Regulations into risk 
returns 

Risk weighting of mortgage loans 

As reported in both the 1996 and the 1997 Annual Report, the Bank Supervision 
Department has for some time been uneasy about the significant growth in mortgage-relat- 
ed lending by banking institutions during the past number of years. A particular concern 
related to the fact that banking institutions were granting new mortgage bonds to a higher 
percentage of a residential property’s valuation than was previously the case. 
Consequently, South Africa no longer adhered to the internationally accepted principles for 
applying the concessionary risk weighting of 50 per cent to certain mortgage loans. 

amended risk wigmings in 
respect of mOttgage loans 

In order to ensure compliance with internationally accepted principles, the Department pro- 
posed amendments to the relevant regulations. Initially, the banking sector highlighted cer- 
tain practical difficulties with the implementation thereof. Once these difficulties had been 
resolved, the amended risk weightings became effective on 1 October 1998 in respect of 
all new and further mortgage loans granted by banks. Mortgage advances granted before 
1 October 1998 will have to comply with the amended risk weightings as from 1 October 
2003. 



Compliance officers in banks 
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Various international and national regulatory authorities have recently made it a statutory 
requirement for institutions falling under their regulatory jurisdiction to assign responsibility 
for ensuring compliance with legislation to a full-time officer. In order to ensure a level play- 
ing-field between participants in the South African financial markets, the Department pro- 
poses that certain minimum requirements relating to compliance officers of banks be in- 
corporated into the Regulations. 

Public disclosure 

In September 1998, the Basle Committee on Banking Supervision published a report titled 
“Enhancing bank transparency”. The Bank Supervision Department subscribes to the prin- 
ciple of increased transparency and is researching the inclusion of certain recommenda- 
tions in the report into the Regulations. 

Netting 
I 

Section 69 of the Banks Act was previously amended in order to ensure that sections 35A, 
358 and 46 of the Insolvency Act, 1936, are also binding on the curator of a bank that has 
been placed under curatorship. The Bank Supervision Department proposes that the 
requirements of the Banks Act and the Insolvency Act be incorporated into the reporting 
requirements in terms of the Regulations. 

Reportable offences 

The Department has previously indicated that banks should be obliged to report certain 
occurrences or events timeously to the Registrar, in order to ensure a safer and more 
stable financial sector. Internationally, it has become evident during the past number of 
years that certain occurrences or events that are not brought to the attention of regulatory 
authorities may have serious consequences for a particular bank or for an economy as a 
whole. The Regulations will be amended to incorporate reporting of certain activities, to be 
specified in a Government notice, to the Registrar. 

Money laundering 

The Bank Supervision Department is not primarily responsible for legislation on money laun- 
dering. Nevertheless, the Department proposes that the Regulations should provide stand- 
ards and procedures to which banks will have to adhere in order to facilitate the effective 
implementation of anti-money-laundering legislation. Legislation such as the Proceeds of 
Crime Act, 1996, and the Drugs and Drug Trafficking Act, 1992, will play an important role 
in the formulation of any proposed regulation. It should be noted that the mentioned legis- 
lation will be replaced wholly or in part by the Prevention of Organised Crime Act, 1998. 

Large exposures 

As reported in Chapter 2, South Africa does not yet comply fully with principle 9 of the Core 
Principles for Effective Banking Supervision relating to large exposures. Certain large ex- 
posures will require the Registrar’s approval. 

Provisioning matrix in respect of credit risk 

Various players, including international bodies such as the Basle Committee on Banking 
Supervision, have called for more stringent disclosure requirements in respect of, amongst 
other issues, banks’ lending business and related credit risk. In order to ensure that banks 
raise adequate and timeous provisions against potential loan losses and reductions in the 
value of assets, various regulatory authorities have issued a provisioning matrix in terms of 
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which banks have to raise provisions against pc mtial losses. 

South Africa has come under increased criticism because the banking legislation does not 
provide for a provisioning matrix. The Bank Supervision Department, therefore, recom- 
mends inclusion of such a matrix in the Regulations. 

Consolidated supervision 

As reported in Chapter 2, the final report of an inquiry into the regulation and supervision of 
financial conglomerates contained various recommendations on aspects that need to be 
addressed. Accordingly, the Bank Supervision is currently researching reporting require- 
ments in respect of consolidated capital adequacy, intragroup exposures, large exposures 
and connected lending, with a view to incorporating such requirements into the 
Regulations. 

Branches of foreign banks 

As reported in Chapter 2, the Group of Thirty in 1998 issued a study group report on inter- 
national insolvencies in the financial sector. Among the recommendations are that: 

Regulators should take the insolvency regi 
licensing the operations of foreign financial 

Industry standards should be developed. 

Legislators should enact laws in order to 
financial insolvencies. 

The Bank Supervision Department is currently researching these recommendations and 
proposes that they be incorporated into the regulations relating to branches of foreign 
banks, that is, the Conditions for the Conduct of the Business of a Bank by a Foreign 
Institution by means of a Branch in the Republic. 

Representative offices 

The Bank Supervision Department is still in the process of identifying and defining the 
nature of the business being conducted by representative offices of foreign banks that 
actively conduct business in South Africa. Once the Department has fully identified and 
defined such business, the Department will propose regulations pertaining to the furnishing 
of prescribed information by such representative offices. 

REFORM OF THE BILLS OF EXCHANGE ACT, 1964 

During the year under review, the Bank Supervision Department accepted responsibility for 
the administration of the Bills of Exchange Act, 1964 (Act No. 34 of 1964), as part of the 
process of reforming that Act. In view of the possible passage of the Bills of Exchange 
Amendment Bill, 1998, through Parliament, the Department deems it necessary to provide 
a brief chronological overview of the reform process: 

A During 1983, the South African Law Commission was instructed by the Department 
of Justice to propose reforms to the Bills of Exchange Act. 

A In February 1994, the then Supreme Court, in the case of Kwamashu Bakerv Limited 
v Standard Ran k of South Afnca I imlted (case no. 28W9 2!439 4) DCLD) , ruled that 
collecting banks were under a duty of care to ensure that a drawer’s cheques were 
collected without negligence. 

. . .  

A In June 1994, the Appellate Division of the then Supreme Court, in the case of 
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Navidas v Esso~: Metha v Esso~ 1994 4 SA 141 (A), held that the electronic commu- 
nication of cheque details to the processing office did not constitute presentment for 
purposes of the Bills of Exchange Act. This method of presentment is, however, cur- 
rently the standard practice. 

In August 1995, the Law Commission published its Report on the Investigation into 
the Payment System in South Afrlca. 

l 

In November 1995, The Banking Council South Africa commissioned Prof F R Malan 
to draft amendments to the Bills of Exchange Act. These amendments incorporated 
the most important aspects of the Law Commission's report and additional reforms, 
which where necessitated by, amongst others, the above-mentioned court decisions. 

In May 1996, the Policy Board for Financial Services and Regulation approved the 
proposed amendments. 

In November 1996, the Deputy Minister of Finance and the Director General of the 
Department of Finance also approved the proposed amendments, except for two 
specific sections affecting consumer interests. The Bank Supervision Department 
was given the mandate to facilitate further discussions with consumer bodies and to 
facilitate the procession of the proposed amendments through Parliament. 

During meetings of the discussion group that was convened, consensus through 
compromise was reached on consumer concerns. Consensus was also reached on 
certain aspects, such as extensive consumer-education programmes, outside the 
purview of the Bills of Exchange Amendment Bill. Banks will initiate such pro- 
grammes before the Bill is enacted. 

On 21 July 1998, the Amendment Bill was published for comment in Government 
Gazette No. 19075. After careful consideration of the comments that were submitted, 
certain further alterations were made to the Bill. 

Thereafter, the Bank Supervision Department submitted the Bill to the Minster of 
Finance for consideration and possible submission to Parliament. 

In essence, the proposed amendments to the Bills of Exchange Act fall into four broad cat- 
egories. The amendments are required in order to: 

propos ents 




