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The purpose of this chapter is to provide a brief overview of the most important develop- 
ments regarding banking legislation in South Africa during 1997. 

AMENDMENTS TO THE BANKS ACT. 1990 

not propose amendments to the Banks Act during 1997. 

The regulatory framework, however, needs to be updated and amended in order to keep 
pace with international and local developments in the financial sector and supervisory prac- 
tice. Some issues that may necessitate certain amendments to relevant provisions of the 
Banks Act are, inter alia: 

Monetary-policy operational procedures 

As reported in Chapter 2 of this Annual Report, the Governor of the South African Reserve 
Bank (“the SARB”) indicated, in his address at the seventy-seventh Ordinary General 
Meeting of Shareholders, held on 26 August 1997, that the SARB intended revising its 
monetary-policy operational procedures in the money and capital markets. In the revision 
of these operational procedures, repurchase transactions between the SARB and banks 
are designated to become the main refinancing instrument in the management of the bank- 
ing sector’s liquidity. Under the old system, the underlying paper accepted for overnight 
loans at the discount window at Bank rate is restricted to such financial instruments, with 
an outstanding maturity of less than 91 days, as are listed under the definition of “liquid 
assets” in section 1 of the Banks Act. 

In the event of acceptable collateral for repurchase agreements between the SARB and 
banks being based on the above-mentioned definition of “liquid assets”, that definition may 
need to be amended, on the one hand, to exclude certain financial instruments, and, on 
the other hand, to extend the definition to include all Government securities, irrespective of 
the outstanding maturity thereof. 

National Payment System 

The growth in values transferred through payment systems, as well as the systemic risk 
inherent in the clearing and settlement of payments, has compelled central banks world- 
wide to introduce risk-reduction measures in their respective domestic payment systems. 
Consequently, in line with international developments, the SARB identified the need to 
reform the payment system in the Republic of South Africa. 

As a result, a draft National Payment System Bill was prepared and finalised with the ob- 
jective of providing a sound legal foundation in respect of the South African payment sys- 
tem. It is envisaged that the National Payment System Bill will be tabled in Parliament dur- 
ing the 1998 parliamentary session. 

The main legal issues addressed in the proposed legislation are those of finality and ir- 
revocability of settlement, netting arrangements, clearing provisions and the oversight role 
of the SARB with regard to the payment system. Certain provisions of the Banks Act may 
need to be amended, in order to provide adequately for the implementation of the new 
national payment system. 
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Demarcation between banking business and insurance business 

As was reported in the 1996 Annual Report, the Department participated in the activities of 
the committee that was formed to consider the demarcation between the business of 
banks, life insurers and the unit trust-industry. Despite the complexity of the issue, much 
progress has been made, and the committee is now preparing its second report. Elements 
of the emerging consensus appear to include the following: 

Issues that remain to be resolved concern, in essence, details of the manner in which tax 
neutrality will be achieved. From the point of view of the Department and banks, it appears 
safe to assume that section 59D of the Insurance Act will be amended, and that the defini- 
tion of “the business of a bank” in section 1 of the Banks Act may need to be amended, in 
order to preclude insurers from guaranteeing the repayment of an investment in the manner 
in which banks do. 

Electronic money 

The rapid development of information technology has resulted in a need to examine the 
possible problematic implications that the use of digital cash (“cyber money”) to effect pay- 
ments may have on the monetary policy of a country. Since the use of cyber money os- 
tensibly takes payments off a bank’s books, demand for central-bank money, a crucial fac- 
tor in monetary policy, is reduced. If the role of cash declines and lending relating to 
Internet transactions is not constrained by minimum reserve requirements, credit creation 
might be expanded. 

The view is held that cyber money should be integrated, as far as possible, into the existing 
accounting system. A possible solution may be to define fund transfers involving digital 
money explicitly as “the business of a bank”. 

Appeal procedure 

Section 9 of the Banks Act provides for the establishment of a board of appeal for the pur- 
pose of hearing an appeal by any person aggrieved by a decision taken by the Registrar of 
Banks under any provision of the Banks Act. 

During 1997, an appeal, in terms of the provisions of section 9, was lodged for the first 
time. As a result of the appeal, certain shortcomings in the provisions of the section, which 
need to be addressed, have been identified. 



Minimum international standards of banking supervision 

legal framework should 
provide for following 

The Bank Supervision Department, in its capacity as the official supervisory authority of 
banks in South Africa, endorses the minimum international standards of banking supervi- 
sion (generally known as the Basle Core Principles) set by the Bade committee on Banking 
Supervision of the Bank for International Settlements, and has endeavoured to comply with 
the Basle Committee’s pronouncements since the implementation of the Banks Act on 1 
February 1991. Recognition is given to the fact that all Basle Core Principles need to be 
implemented in order for the Department to meet minimum standards of international 
banking supervision. 

The achievement of consistency with the Basle Core Principles by every country is regard- 
ed as a significant step in the process of improving financial stability, both domestically and 
internationally. The Basle Committee deems it essential for each supervisory authority to 
ensure that its legislative framework provides adequate statutory authority for the imple 
mentation of the Basle Core Principles in all material respects. In terms of the Basle Core 
Principles, a suitable legal framework is a precondition for effective banking supervision. 
Such a legal framework should provide for, inter alia: 

Accordingly, the following components have to be in place: 

following components have 
to be in place 

In addition, the licensing authority has to have the right to set criteria for the establishment 
of banking institutions and to reject applications that do not meet the standards set. The 
licensing process, as a minimum, should consist of an assessment of a banking institu- 
tion’s ownership structure, directors and senior management, its operational plan and 
internal controls and its projected financial condition. The bank supervisory authority 
should also have the authority to review and reject any proposals to transfer significant 
ownership of, or controlling interests in, existing banks to other parties. 
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Consolidated supervision 

Consolidated supervision may be described as the qualitative assessment of the overall 
strength of a group to which a duly authorised bank belongs, in order to evaluate the 
potential impact of the other institutions in the group on the bank. As such, consolidated 
supervision has been a component of banking supervision for a number of years. 

Minimum international requirements for consolidated supervision are included in the Basle 
Committee’s guidelines “Minimum standards for the supervision of international banking 
groups and their cross border establishments”, issued in July 1992. More recently, during 
October 1996, the Basle Committee released a report entitled “The supervision of cross- 
border banking”. This report contains twenty-nine recommendations aimed at improving 
and facilitating prudential supervision of banking risks, with a view to ensuring the sound- 
ness of individual credit institutions and the financial system as a whole. 

supervisory authorities 
need to ensure that they 
are able to conduct ad- 
equate supewision 

Since financial groups are continuing to diversify, both geographically and in terms of the 
products that they offer, such groups are exposed to new types of risk that need to be 
identified and guarded against. Consequently, supervisory authorities need to ensure, on a 
continuous basis, that they are able to conduct adequate supervision, within a risk-based 
framework, of a group as a whole, as well as of individual entities in the group. 

Auditors 

As reported in Chapter 2, section 61 of the Banks Act requires a bank with total assets 
exceeding R10 billion to appoint not less than two auditors who are independent of each 
other. The effect of mergers between prominent auditing firms may force the Bank 
Supervision Department to reconsider the provisions of the said section. 

reconsideration of certain 
provisions Of the Banks Act 

Likewise, the formulation of objective criteria in respect of auditors may lead to a reconsid- 
eration of certain provisions of the Banks Act relating to auditors. 

REGULATION OF REPRESENTATIVE OFFICES 

As reported in the 1996 issue of the Annual Report, the Registrar of Banks intended issuing 
regulations pertaining to the furnishing of prescribed information by representative offices of 
foreign banks. After having circulated copies of the pro forma regulations to existing 
authorised representative offices in South Africa and after having considered comments 
and information received from, and in respect of, such offices, the Bank Supervision 
Department decided against the implementation of those regulations. 

necessary to identify and to 
define the nature Of the 
business being conducted 
by representative offices 

Although it remains clear that representative offices should be subject to some form of re- 
gulation, available information indicates that some representative offices conduct virtually no 
business, whereas others conduct business on a scale ostensibly not reconcilable with the 
concept of a representative office. In order to guard against placing too onerous a regulat- 
ory burden on representative offices that conduct virtually no business in the Republic of 
South Africa, it appears necessary, for purposes of differentiation, clearly to identify and to 
define the nature of the business being conducted by representative offices that actively 
conduct business. 

Once such business has been identified and defined, it may be possible to implement ad- 
equate regulatory measures in respect of representative offices commensurable with the 
nature of the business conducted by them. With regard to any business conducted by a 
representative office, note should be taken of the provisions of sections 322 and 323, read 
with section 1, of the Companies Act, 1973 (Act No. 61 of 1973). 



CONFORMITY BETWEEN THE BANKS ACT AND THE MUTUAL 
BANKS ACT 

In order to bring about conformity, wherever possible, between consonant provisions of the 
Mutual Banks Act, 1993 (Act No. 124 of 1993), and the Banks Act, pro forma amendments 
to the Mutual Banks Act have been drafted and have been considered and approved by 
the Standing Committee for the Revision of the Banks Act, 1990. It is envisaged that the 
proposed amendments to the Mutual Banks Act will be tabled in Parliament during the 
1998 parliamentary session. 

to the Mutua' 
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